
STATE OF NEW YORK

STATE TAX COMMISSION

Ln the l"latter of the Petition
o f

Armour & Conpany

for RedetermlnatLon of a DeficLency or Revision
of a Deternlnatlon or Refund of CorporatLon
Franchlse Tax under Articl-e 9A of the Tax Law for
the Years 1970 & 1972 & 1976-1978.

Atr'FIDAVIT OF MAILING

State of New York :
s s .  3

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax CornmissLon, that he is over 18 years of ager and that on the
4th day of Apri l ,  1985, he served the wlthin not ice of Declslon by cert l f led
mall upon Armour & Company, the petitloner ln the wlthin proceedlng' bY
enclosing a true copy thereof Ln a securely sealed postpald wrapper addressed
as fol lows:

Armour & Conpany
Greyhound Tower
111 W. Clarendon
PhoenLx, AZ 85077

and by depositing same enclosed ln a postpaid properly addressed ltrapPer ln a
post office under the exclusive care and custody of the Unlted States PostaL
Servlce within the State of New York.

That deponent further
herein and that the address
of the pet l t loner.

Sworn to before me this
4th day of Aprl l ,  1985.

says that the said addressee ls the Petltloner
set forth on sald rilrapper is the last known address

ter oaths
sec t lon  174



STATE OF NE!il YORK

STATE TAX COMMISSION

In the Matter of the PetLtion
of

Armour & Conpany

for Redeterminatlon of a Deficiency or Revislon
of a Determinatlon or Refund of Corporation
Franchlse Tax under Article 9A of the Tax Law for
the Years 1970 & L972 & L975-1978.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being dul-y sworn, deposes and says that he ls an employee
of the State Tax Conrmisslon, that he Ls over 18 years of age, and that on the
4th day of Aprl l ,  1985, he served the wlthln notLce of Declslon by cert l f led
mal-l upon John A. Greene, the representative of the petltloner ln the wlthin
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

John A. Greene
Tax Department - 0301
Greyhound Tower, 111 W. Clarendon
Phoenix, AZ 85077

and by deposltlng same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the exclusive care and custody of the United States Postal-
Service wlthln the State of New York.

That deponent further says that the sald addressee is the representative
of the petLtloner hereLn and that the address set forth on sald wrapper is the
last knor^rn address of the representatl.ve of the petitioner.

Sworn to before me thls
4th day of Apri l - ,  1985.

pursuant
t o



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y 0 R K  1 2 2 2 7

Apr l l  4 ,  1985

Armour & Conpany
Greyhound Tower
111 W.  C larendon
Phoenix, AZ 85077

Gentlemen:

Pl-ease take notice of the Decision of the State Tax Comlsslon enclosed
herewith.

You have now exhausted your rlght of review at the adnlnlstratlve level.
Pursuant to section(s) 1090 of the Tax Law, a proceedJ-ng !-n court to revlew an
adverse decLslon by the State Tax ComissLon may be lnstituted only under
Artlcle 79 of the Civll Practlce Law and Rulesr and must be comenced in the
Supreme Court of the State of New York, A1-bany County, withl-n 4 nonths from the
date of thls not ice.

Inquirl-es concerning the computatLon of tax due or refund allowed in accordance
wlth this declslon nay be addressed to:

NYS Dept. TaxatJ.on and Finance
Law Bureau - Litigation Unit
Bullding /f9, State Campus
Albany, New York 12227
Phone # (518) 457-2O7O

Very truly yours'

STATE TAx COMMISSION

cc: Pet i t lonerrs Representat lve
John A. Greene
Tax Department - 0301
Greyhound Tower, 111 W. Clarendon
Phoenix, AZ 85077
TaxLng Bureaurs Representatlve



STATE OF NEW YORK

STATE TN( COMMISSION

In the Mat,ter of the Petltion

o f

ARMOUR & COMPAT.IY

for Redeterminatlon of a DeflcLency or for
Refund of Corporation Franchlse Tax under
Article 9-A of the Tax Law for the Years L970,
L972 and 1976 through 1978.

DECISION

Petitl"oner, Armour & Companyr Tax Departnent - Station 0301' Greyhound

Tower, Phoenix, Arizona 85077, flled a petltlon for redetermlnation of a

deflciency or for refund of Corporation Franchise Tax under Article 9-A of the

Tax Law for the years 1970, L972 and 1976 through 1978 (FiLe No. 36822).

A formal hearlng was hel-d before Arthur Bralr llearing Offlcer, at the

offlces of the State Tax Conrmission, I\so l,lorld Trade Center, New York, New York

on t t lay 24e L984 at 1:15 P.M. wlth aLl br lefs to be submltted on or before

August 14, L984. PetlLloner appeared by John A. Greenr Esq. The Audlt Divlelon

appeared by John P. Dugane Esq. (Anna D. Colel lo,  Esq.,  of  couneel) .

ISSUES

I. Wtrether the Audlt Dlvlsion properly determined that the interest

income from a second-tier subsidiary was not subeldlary capltal wlthln the

meanlng of Tax Law S 208.9(a)(1) and therefore, properly included the lnterest

lncome received from the second-tLer subsldLary Ln petltlonerrs New York entlre

net lncome.

II. Whether petLtloner had reaeonable cauae for lts fal.Lure to ftle a

report of federal tax changes.
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FINDINGS OF FACT

1. Durlng the years 1976 and L977, petitioner owned one hundred percent

of the outstanding stock of Armour-DLal-, Inc. Armour-Dlal, Inc., l-n turn,

owned one hundred percent of the outstanding stock of Armour Phar:maceutical

Company.

2, Petitloner ftled a New York State Corporatlon Franchlee Tax Report for

the f iscal  year ended January 1, L977. On this report ,  Pet i t loner l isted

Armour-Dial, Inc. on lts schedule of subsldlary capltal and aLlocatlon. Armour

Pharmaceutical, Inc.fs capital was included in this schedule as a Portlon of

Armour-Dlal, Inc. On lts schedules attached to thLs report, petltloner determlned

that l ts interest expense attr lbutable to subsidLary capltal  was $1 r27O,7L4.00.

Further, petitloner reported that lts lnterest and dlvidends received from

subsidiary capltal were as follows:

Subsldiary

Armour-Dial, Inc.

Armour PhamaceutlcaL
Company

Interest

$  134 ,900

2 ,  4  10 ,  000

$2 ,  544 ,  900

Dlvldends

$  1  1 ,  332 ,000

-0-

TOTAL $  1  1 ,  332 ,000 $  1  3 ,  876 ,  900

3. Petitioner filed a New York State CorporatLon Franchise Tax Report for

the year ended December 31, 1977. 0n thls report, petltioner listed Armour-Dl.a1,

Inc. on its schedule of subsidiary capltal- and allocatlon. Amout Pharmaeeutlcal'

Inc. ts capltal was included ln thls schedule as a portlon of Armour-Dlal, Inc. On

the schedules attached to this report, petitloner deternlned that its interest

expense attr ibutabl-e to subsldiary capltaL was $1,396,711.00. Further '  pet i t loner

reported that its interest and dlvldends received from subsldlary capltal were

as fol-lows:



$ l , 230 ,000

4. For the year ended December 30, L978, pet i t loner dld

lnterest income from Armour Pharmaceutlcal Company as lnterest

recelved from subsidiary capital.

Substdlary

Armour-Dial, Inc.

Armour Pharmaceutlcal
Conpany

Armour Incorporated
(Panana)

TOTAL

979 .00
22,93L.00
6 ,168 .00
3 ,492 .00

-3-

Interest

$ -o-

I , 230 ,000

-0-

680 .00  367 .00
10 ,072 .00  -0 -
2 ,185 .00  -0 -

940 .00  -0 -

Dlvldends

$14,541 ,ooo

-0-

676,tLz

$L5 ,2L7 ,L rz $16 ,447 ,LLz

not rePort any

and dlvldends

Total

5. On December 28, 1981 the Audit Divlslon issued flve notlces of deflclency

to petltioner, Armour & Conpany, as foLlows:

Year Tax DefLciency Interest Penalty

L 9 7 0  $  2 , 8 7 6 . 0 0  $  1 , 9 8 1 . 0 0  $ 1 , 0 7 9 . 0 0

Credit Applled

$ 3 , 8 6 3 .  0 0
r972
L97 6
L977
I978

$  2 ,073 .00
2,206.00

33 ,003.  00
8 ,353 .00
4,432.00

5. The asserted deficiencies of tax, penal-ty and interest for the years

1970 and L972 urere premised upon petitionerrs fallure to flle a tlmeJ-y report

of Federal audlt adjustnents. The asserted deficiencles of tax for the years

1976 and L977 were premlsed upon the Audit Dlvislonre disallowance of the

lnterest lncome recelved from Armour Pharmaceutical Company as interest and

dlvidends received from subsldlary capLtal resulting ln an increase ln petltlonerrg

ent ire net lncome.l

The basLs for the asserted deflclency of Corporatlon Franchlse Tax for the
year ended December 30, 1978 was not questioned by petittoner either prior
to or durlng the hearlng. Accordlngly, lt is concluded that the asserted
deflclency for the year ended December 30r 1978 ls not in lesue.
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7. In L979, the Internal Revenue Servlce concluded flnal audit adJustments

which resulted in an increase ln New York State entlre net income durlng the

years 1970 and L972. At the tine the Federal audit adJustments were flnallzed'

petitl.oner rras sufferlng from a staffing problem, lnexperlenced empJ.oyees and a

substantial workload. These condLtions resul-ted ln petltlonerrs failure to

tlnely notlfy New York State of the Federal audit adjustments. I{hen the

audltor f rom New York State l rent to pet i tLonerts premiees ln 1979' Pet l t loner

pronptly and voluntarlly notified the auditor of the Federal- audlt adJuetments.

8. Petltloner argued at the hearlng that slnce lt has had an excellent

tax compliance record in New York State and every other taxing Jurlsdictlon in

the UnLted States under which tt ls taxed, no penalty should be inposed.

CONCLUSIONS OF LAW

A. That sectton 208.3 of the Tax Law deflnes the term rrsubsldlary" for

purposes of sect ion 208.9(a)(1) of the Tax Law as fol lows:

t'The term I'subsi.diary" means a corporatlon of which over flfty Per
centum of the number of shares of stock entitLlng the holders thereof
to vote for the elect i -on of directors or trustees ls owned by the
taxpayer;  rr .

B. That,  dur lng the years 1976 through 1978, sect ion 208.4 of the Tax Law

deflned'rsubsidlary eapltalr '  as fol lows:

t'The term trsubsidiary capitalrr neans lnvestments ln the stock of
eubsidiaries and any lndebtedness from subsldlarles, exclusive of
accounts receivable acquired ln the ordinary course of trade or
business for servlces rendered or for sales of property held prlnarlly
for sale to cuatomers, whether or not evldenced by written lnstrument'
on which lnterest ls not cLalned and deducted by the eubsidlary for
purposes of taxation under artlcles nine-ar nLne-b or nine-c' thlrty-
two or thirty-three of thls chapter, provlded, however, that, ln the
discretion of the tax commlgslon, there shall be deducted from
subsidlary capital any llabllitles payable by thelr terms on demand
or wlthln one year from the date incurred, other than loans or
advances outstanding for more than a year as of any date during the
year covered by the report, which are attrlbutabLe to subsldl-ary
capital ;  r l
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C. That 20 NYCRR 3-6.2(b),  whlch discusses the def ini t lon of a subsldlary,

st ,ates:

"(b) The test of  ownership ls actual benef lc lal  ownerehlpr rather
than mere record tltle as shown by the stock books of the lssuing
corporatlon. A corporation w111 not be consldered to be a aubsidiary
because more than fifty percent (502) of the sharee of lts voting
stock ls reglstered in the taxpayerrs name, unl-ess the taxpayer le
the actual beneflclal owner of such stock. lloweverr a corporation
will not be considered a subsldiary lf nore than flfty pereent (5O1t)
of the shares of i ts vot ing stock is not registered ln the taxpayerfs
name, unless the taxpayer subnits proof that lt ls the actual bene-
f leial  onner of such stock.r l

D. That Arnour Pharmaceutlcal- Company was not a subsidlaty of petltloner

wlthln the meanlng of Tax Law S208.3 and Tax Law S208.9(a)(1) slnce l t  did not

olrn any shares of stock of Armour Pharmaceutical Conpany (see Matter of Texas

Instruments, Incorporated, State Tax Comrnlseion, June 27' 1980). Slnllarlly,

Armour Pharmaeeutlcal Company lras not a subsldiaty of petitloner within the

meaning of 20 NYCRR 3-6.2(b) since there ls no evidence that lt, rather than

Armour-Dial, Inc. had any beneficlal interest in Armour Pharmaceutlcal- Company.

E. That upon all of the facts and clrcumstances presented lncluding the

fact that petltloner voluntarlly notified the audltor that there had been

Federal- audi.t adJustments, it ls found that petitlonerrs failure to tlnely

notlfy New York State of the Federal- audit adjustnento nas due to reasonable

cause and not wlllful neglect. Accordlngly, the penaltLes lmpgeed, for the

years 1970 and L972, pursuant to Tax Law S1085(a) are cancel led. ( I t  ls noted

that the result hereln may be analoglzed to the result set forth ln 20 NYCRR

9-1.5(4),  January 1, L976, whereln l t  ls stated that reasonable cauee may

include tlnely prepared reports which were misplaced by a responsible employee

and dlscovered after the due date.)

F. That petltioner has establlehed that the lnterest expenae attributable

to Armour Pharmaceutlcal Company should be excluded ln its lnterest exPen8e
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attrlbutable to subsldiary capital-. The deflnitlons of rrsubsldlary[ and

f 'subsidlary capltalrr ,  noted above, apply to both sect ions 208.9(a) (1) and

208.9 (b) (6) of the Tax Law. Accordlngly, the Audlt Divlslon ls dlrected to

recompute the deflciency of corporatlon franchlse tax by del-etlng the amount

whlch petitioner attributed to lts lnvestment in Armour Pharmaceutlcal Company

when computlng the deductions attributable to subsldiary capLtal.

G. That the petltion of Armour & Company Is granted to the extent of

Concl-uslons of Law ttEtt and t'Ftt, and 1s, ln all other respectar denled. The

Audit DLvlsion is directed to nodlfy the notlces of deficlency ln accordance

herewith.

DATED: Albany, New York

APR 0 4 1985
STATE TN( COMMISSION


